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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
DAVID E. HOWARD, et al, 
Plaintiff and Respondent, 
vs. 
TOWN OF NOR'TH SAL'T LAKE, 
a Municipal Corporation, 
Defendant and Appellant. 
Case No. 8697 
BRIEF OF APPELLANT 
STATEMENT OF THE CASE 
'The town of North Salt Lake was incorporated 
in the year 1946. On April21, 1952, the town, located 
in the southern part of Davis County and adj'acent 
to Salt Lake County and Salt Lake City, by ordin-
ance annexed an area of land adjacent to the town. 
Four months thereafter residents of the annexed 
area petitioned for disconnection from the Town 
of the greater portion of the land annexed. The 
lower court granted the petition and that cause 
came to this court on appeal 'involving two ques-
tions: ( 1) Did the requisite number of real property 
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owners join in the petition for disconnection, and 
(2) If the petition was sufficient did justice and 
equity require the disconnection? This court re-
solved the issue on the first question presented and 
reversed the ruling of the lower court disconnecting 
the lands. Howard v. North Salt Lake, 3 U.2d 189, 
281 P.2d 216. 
'Thereafter, on or a:bout the 15th day of July, 
1955, by complaint and petition, further proceed-
ings were commenced in the court below, the out-
come of which again brings this cause to this Court. 
Plaintiffs in the court below complained of the 
legality of the annexation of April 21, 1952, for 
want of sufficient signatures on the petition. The 
court resolved this issue in its findings of fact as 
follows: 
"Upon fu11 consideration of the history 
of the l'itigation here involved, the position by 
the respective parties in connection therewith, 
and the development of the municipal ex-
penditures and improvements Iclzich has been 
made by the defendant Town during the pe-
riod in question, the court finds that it would 
now be inequitable to set aside the annexa-
tion of April 21, 1952, and that the plain-
tiffs and petitioners are and should be es-
topped to deny the validity of the ordinance 
of that date." (Emph,asis added.) (Findings 
of F'act, page 20) ' 
With that finding, we are in accord. 
As a second cause for complaint in the court 
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below ptaintiffs contended that justice and equity 
required the disconnection sought. The court found: 
"Upon a full consideration of all of the 
evidence in this proceeding and for the rea-
sons hereinabove more fully made to appear, 
the court finds that the allegations of the 
petition are true and that justice and equity 
require that the territory * * * be discon-
nected from the town of North Salt Lake. 
( Emph'asis added.) (Findings of F'act, page 
40.) 
Of this we complain. 'The petition alleges, in part: 
(j) The lands within said territory here-
inabove described are so situated and so used 
that the same receive no benefits from being 
included within the corporate limits of the 
Town of North Salt Lake. (Petition, page 
10.) 
We think the facts and the record show otherwise. 
At the conclusion of the arguments in the court 
below the Court rem'arked: 
The Court: "This is a very interesting 
question, but I don't think it's a very close 
case. I think insofar as this second cause of 
action is concerned, I think it has been deter-
mined by one judge in substance and I think 
if it were put, after it has been determined by 
me, before 200 judges I think you will have 
at least 199 answer the same on it. 
This industry here we are talking about 
-this area we are talking about, isn't North 
Salt Lake's industry. This isn't a mill town. 
This industry we are talking about here isn't 
North Salt Lake's. It's wh'at you might call 
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the greater Salt Lake area, the Davis County 
area. The odor problem and soot and every-
thing else goes south as much as in any other 
direction. iThis is a part of a big industrial 
area. It's not a little off-in-the-corner thing. 
The automobile has made it so that people 
don't live in any particular place. They live all 
over. I'm convinced by the court in this pro-
ceeding that their area wil1 probably grow. 
I'm convinced by the announcement made not 
very long ago in regard to improvements that 
the refinery will grow. It isn't that I don't 
think it will grow. I think every judge will an-
swer the question the same. I think every judge 
will answer this question because he thinks 
it's a part of a big unit. It isn't something 
you can attach to North Salt Lake. It isn't 
something you can attach to Bountiful or 
West Bountiful or any other area. A little 
town picks up a certain amount of industry 
by chance. I don't think it should be permitted 
to reach out and grasp the industry in an 
economic sense belonging to the entire area. 
The fire department and everything else is 
going to have to meet this industry on a big 
1Jasis and on a broad basis just as the police 
department and the highway department are 
going to have to meet it. I realize that this is a 
strong emotional issue as far as the people 
who live in the area are concerned, but I think 
eventually, whether I do it or the next judge 
does it, or the judge after him, he does it, or 
maybe 15 judges from now and ten years later 
in litigation, somebody, the final answer will 
be that this isn't North Salt Lake City in-
dustry. They will say to you in substance this 
is probably northern Utah industry and it 
will be a D·avis County and Salt Lake County 
4. 
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County thing. The power I have been given 
here is not altogether a legal power. It's 
part of legislative power. I'm impressed by 
the injustices that have been worked out 
throughout the state where little town, one 
town gets up a big tax revenue and the gen-
eral area suffers. Perhaps just the area on 
another side of the railroad track might be 
the area that suffers. With the automobile, 
we no longer h'ave mill towns. We have mill 
areas, but not mill towns as we know it. It 
looks to me like this North Salt Lake question, 
this red area appears to me to be almost im-
possible that it will ever 'be a residen ti'al area 
in the forseeable future because of the nature 
of the industries that have sunk their mil-
lions of dollars in there. In fact it's divided 
from the other area by railroad tracks, soon 
to be divided by a non-access highway and 
also which is immediately available to any-
body that takes a look at it, it's already di-
vided by the general nature of the land and 
terrain and the slopes of the land out there. 
All I can say to the people of North Salt Lake 
is that you are going to have to face this issue 
some day. It might not be with me. It might 
not be with the Supreme Court on this case. 
There is certainly a lot of very close legal 
questions in it. Some that I would have done 
differently if I had it to do over. I would have 
a bond posted if I had to try this case over 
again. You're going to have to face the issue. 
They'll pull that out of it. It won't be the 
North Salt Lake school that will serve this 
industry. It will be Salt Lake County and 
Davis County schools that will serve this in-
dustry. It won't be the fire department of 
five thousand people that will serve this in-
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dustry here. It will be their fire department 
or the fire department of perhaps South Davis 
County ;hat is going to serve a lot of refin-
eries. I gay you can face this issue now or 
you can face it after ten more years of litiga-
tion. When you're done, one way or another, 
either be·cause of the state legislation or be-
cause of action of the courts in the nature of 
judicial elimination, they will never permit 
North Salt Lake to pick up the industrial 
growth which you might call the industrial 
area of Salt Lake and Davis Counties and 
have it for their tax revenue as against the 
rest of the area. It will not come to pass. The 
other areas will get you. They will rise up 
and vote you out, and the legislature will curb 
your powers and do other thing to you. I think 
the public interest is best served and justice 
and equity best served in this by pulling the 
red area out." 
We do not be1ieve that the dictates of justice 
and equity can be resolved upon such grounds. If so 
why should the adjacent industrial areas in Salt 
Lake City be p.ermitted to remain in that City and 
not be restored to Salt Lake County? 
The generally accepted rule is : 
"It is sometimes provided by statute that 
the limits of a city or town may be reduced 
where justice and equity require it, or where 
no improvements have been made by the mu-
nicipality, and where the symmetry of the 
municipality will not be marred by the de-
tachment. A detachment of territory will not 
be allowed where the result will be to dis-
incorporate the municipality, or unreason-
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ably reduce the area within the corporate 
limits. It is held that land may not be excluded 
from the corporate limits of t m unici pali ty, 
where such territory receive~ benefits from 
being included within the corporate limits, 
but may be excluded where no benefits are 
derived from such inclusion. Where the land 
is included within the corporate limits of a 
muriicipa:Iity for revenue purposes only, it 
may be detached from such municipality. 
Where the terri tory sought to be detached is 
necessary for the present or prospective 
growth of a municipal corporation, or where 
it is necessary for police protection or sani-
tary purposes it will not be severed there-
from." 37 Am. Jur. on Municipal Corpora-
tions, Sec. 38, page 654. 
S'T~TEMENT OF FACTS 
The evidence of your appellants definitely 
shows that the area disconnected receives direct and 
special benefit from the Town of North Salt Lake. 
North Salt Lake has enjoyed a healthy and ex-
tensive growth since its establishment in 1946. There 
have been five annexations to the town between the 
years 1952 and 1955. In April of 1952, [with which 
we are here concerned] in September of 1952, in 
April of 1953, in February of 1954, and in March 
of 1955, additional lands were annexed to the town. 
(R. 960, 961; Plaintiff's Exh. 12.) The growth of 
the town resulted in adidtional need of and demand 
for water, sewage disposal, fire protection, police 
protection, sanitation, street and road construction 
7 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
and maintenance, mun'icipal buildings, schools, play-
grounds and parks, and all of the other attributes 
required of a normal progressive community such as 
we have thereat developing. Faced with these needs 
and demands, the 'Town acted. A consulting engineer 
was employed to study their water, sewage and sani-
tation proolems. (R. 963). As a witness in this cause 
that consultant testified that there had been an 
economic change and a rapid development in the 
North Salt Lake area; (R. 964) that new indus-
tries had ·come into the area; (R. 964; 965.) as 
well as housing developments. (R. 964.) Until the 
growth occurred, the 'Town had a satisfactory water 
system, ( R. 966) to serve in excess of the demands 
of the residents, the population then being only 
255 persons. ( R. 968). The Town thereafter was 
forced to heavily bond itself to improve and extend 
'its water system. (R. 969, 987) Expenditures made 
to May 1, 1956 totaled $3"23,421.21. (R. 987) A 
water supply was obtained adequate to meet the 
needs of the entire area, other than to supply the 
industrial needs of the Standard Oil Refinery (R. 
981), including fire protection. (R. 982, 987) 
The Town had a study made for a sewage dis-
posal system. (R. 987, 991) Bonds were authorized 
in the amount of $100,000.00 (R. 988) and addi-
tional issues would be required. ( R. 989) The sew-
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age disposal system development has been delayed 
pending the results of this litigation. 
Bonds in the amount of $1'5,000.00 were auth-
orized by an election in June of 1954 for a fire 
station and fire department. (R. 99'2) This necessary 
service to the community has been abated pending 
settlement of the cause at bar. 
·The Town has a police department consisting 
of a marshall and one assistant. (R. 9'95) 'The en-
tire area is patroled by car. (R. 996, 1000) The 
Town police car covered 23,000 miles in seven 
months (R. 1007) and the industrial area was pa-
troled daily; (R. 9'97) although most of the time 
spent by the officers is in the business and resi-
dential areas. ( R. 1003) 
An audit of the :Town's accounts (Pltf's Ex. 
17, 18) and the testimony of the accountant pre-
paring the same (R. 1009-1015) show the activities 
of the Town in public safety, fire protection, police 
protection, health and inspection department, streets 
and public improvements, mosquito abatement, to-
gether with comparative data on receipts and ex-
penditures. The fact that there is taking place a 
general overall growth through the area cannot be 
denied. The petitioners' expert witness, Werner 
Kiepe, testified on direct examination as follows: 
Q. 'There has been some consideration 
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in this case, Mr. Kiepe about the gene:r:al in-
dustrial development which may occur In the 
general Salt Lake-Davis-Weber County area, 
'and I would like your opinion, if you have 
one, as to what you think the general course 
of industrial development will be along the 
Wasatch front? 
A. I think that there is every indication 
that there will be continual industrial expan-
sion, the remarkable growth which has taken 
place in this area has been due to the fact 
that this area has grown industrially provid-
ing employment to additional people. There 
is no doubt but what the immediate future is 
very bright for this entire area ranging from 
Utah County on the south and running to 
the north boundaries of Weber County. I know 
that there are important industries which are 
considering this area. So, there will be a de-
mand for industrial sites. Of course, it will 
be as it has been in the past, it vvill be a steady 
growth and it would be hard to anticipate 
just how fast the more desirable industrial 
locations wil1 be absorbed. \V e can depend 
upon, I think we can count on a steady growth 
and a continued demand for industrial pro-
perty in this area. ( R. 1036) 
True, however, the witness excluded the area 
seeking disconnection saying that this area had 
reached a "stage of maturity at which I would fore-
cast it will stand for a while." ( R. 1038) The com-
parative data above referred to indicates otherwise. 
The recently construc;ted General Motors plant 
in North Salt Lake ca:lled upon the Town for water 
10 I 1 
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and roads; (R. 1057, 1063) the Town's water tank 
saved this company considerable money in meeting 
the requirements of the Fire Underwriters Asso-
ciation. ( R. 1063) 
A second planning engineer employed by the 
Town (R. 1064) clearly demonstrated that consis-
tent with good planning any future industrial 
growth of the community would of necessity take 
place in the area sought to be disconnected. (See the 
Town's exhibits 1'9 through 32) The exhibits clearly 
illustrate how neighboring communities have de-
veloped, Salt Lake City extending itself right up to 
the Davis County line in taking in and serving in-
dustrial growth. Exhibit 27 is a s·pot map showing 
the building permits issued by the Town during the 
period January 1, 1952 through April1, 1956. There 
were 71 residential permits, 26 commercial permits, 
1'2 industry permits; residential building was keep-
ing pace with commerce and industry. (R. 1082) 
The Town must plan ahead for cross-town access 
roads and for proper extension and widening of 
existing roads. (R. 1085; defendants exhibit 29) 
There must be park and recreational areas. (Ex-
hibit 30) The availability of water is a 34 7o fac-
tor in the cost of fire insurance ; ( R. 1089) the 
Town has made water for fire protection available 
to the area seeking disconnection. (Defendant's Ex-
hibit 32 ) This expert witness for the Town, Mr. 
11 
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Dale Despain, on both direct and cross-examination, 
illustrates the need of the Town of the disconnected 
area for a normal healthy community development. 
(R. 1064, 112'5) The testimony is too lengthy to 
be set out in detail here. The court was concerned 
principally, 'it appears, with the effect of an increas-
ed tax levy on the area. ·The court inquired of the 
witness as follows: 
'THE COURT: Can you give me an idea 
of what the mill levy will have to be if this 
town carries out your plan in this projected 
future? 
A. It depends on the assessed valuation. 
·THE COURT: Yes. 
A. And if it's based upon the present 
assessed valuation in the town, would that be? 
THE COURT: Well, I assume the as-
sessed valuation will go up as the growth does. 
A. That's correct. 
THE COURT: My question is, how 
much, if the city follows your plan, how much 
would the mi'll levy be for the successive years 
to follow? 
A. If it adopts the plan and along with 
that what we normally refer to as a long-
range financing plan which is intended, it 
could be done without a great deal of increase, 
but I can't specifically say because it's an 
administrative problem. They haYe to take out 
for administrative problems to begin with. 
If they have to double their police force or 
something of that sort. 
12 
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THE COURT. Do you know what that 
mill levy is now? 
A. I think it's around eight and half, 
as I recall. 
THE COURT : If your pian is followed 
what will it be five years from now? 
A. Population will have a great influence 
on that. 'There will be other smaller things. 
THE COURT: Can you give me an es-
timate? Just give me your best estimate con-
sidering all the factors involved, if this long-
range plan is followed, what the 'tax levy 
would be? 
A. I would say if dollars would mean 
what they are now, it would be about 12, I 
think. It could even be a mill or two higher, 
but I think it would be under 1'5. 
1THE COURT: What tax levy do you 
consider, where does the tax levy ordinarily 
begin to become important for subdivision 
purposes? Where does it start to become an 
important factor? 
A. For home subdivisions? 
THE COURT: Yes. 
A. I would say that around, it begins to 
pinch around 20 mills and that is indicated 
by the host of cities that have a mill levy in 
the city and around the county. 
'THE COURT: You say around 20 mills 
it begins to discourage residential growth? 
Around 20 mills. 
A. No, I don't believe that was the in-
13 
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terpretation of your question. 'The rea;son I 
say that, now for example, Cedar City at 
one time had in their most urgent growth, 
shall we say, when they put in the iron mines 
in connection with Geneva, their mill levy 
was 33 mills. 
'THE COUR'T: Where, at any time, 
does the mill levy begin to effect the residen-
tial growth you foresee in this area? 
A. I don't think that there is, it just has 
to be a practical thing. I don't believe there 
is a figure you can put on that. There is some 
other consideration that comes into it that 
effects it. The tax factor is not too important. 
THE COURT: In other words, do you 
think it makes much difference to the even-
tual growth of this area whether the city taxes 
10 mills or 20 mills? 
A. Well, it has an effect because the 
reputation gets about that it's either a low or 
a high tax city. It makes some difference, 
yes, but it's not the sole nor is it even the most 
important factor. 
THE COURT: Do you think it would 
throw your anticipated growth off much? 
Would it cut this figure do'\\Tfl in 1975 to 
6500? 
A. I don't think it would have a great 
deal of effect. 
THE COUR'T: In your experience, what 
effect does the mill levy have on industrial 
sites, from your experience? 
A. It has some effect, but there again in 
all the surveys that I have participated in and 
14 
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all the information I have gleaned and my 
discussion with people who have studied it 
and in all my reading on the subject as to 
the location factors in industry, it has some 
effect, but it's one of the minor factors in the 
location of industry as indicated by Faddis 
and others who are -. 
THE COUR'T: (Interposing) Do you 
think an additionallO mills on the present tax 
levy in North Salt Lake industry would ef-
fect the industry in their decision whether 
to go there or go elsewhere? 
A. The reason is more important than 
the taxes, I mean there are other factors more 
important. Salt Lake City, as I understand 
it, has 19 mill levy and lots of industries are 
going in there. 
'THE COURT: You don't consider the 
mill levy, regardless of what it is, then will 
substantially change this picture in 20 years 
from now? 
A. No, it doesn't unless it gets complete-
ly out of bounds, and I see no reason for that 
at all. 
THE COURT: What size city do you 
have to have from a practical sense to support 
a fire department other than a voluntary de-
partment? 
A. After a city becomes four or five 
thousand then you have to have eight em-
ployees to make it work as adopted, and I 
think the evidence throughout the state will 
show in cities, for example I can name cities 
and their population and the type of fire de-
partment they have. 
15 
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THE COURT: Do you know what kind 
of homes are going in North Salt Lake, what 
their valuation is? 
A. Only by observation and as I have 
gone about them and my impressions that 
they vary according to some, to location, but 
in general they are around in the area be-
tween the tracks, I mean between the highway 
and the tracks, approximately ten or 12 thou-
sand dollars in value and those on the other 
side, I would say are about another two or 
three thousand more. As high as 20 thousand. 
MR. HANSON: You mean up on the 
east? 
A. Yes, some of them are fairly sub-
stantial, but that is to be expected. You can 
forecast that. 
ITHE COURT: From the practical 
standpoint of Davis County as a whole, where 
would it be most advisable you say to encour-
age subdivisions, in Bountiful or North Salt 
Lake? 
A. Well, the land character is quite 
similar, depending upon the elevation. Now, 
the land around the elevation. around the 
Gibbs development, that is comparable to land 
to the north, and the land in the flat area be-
tween the highway and the railroad is com-
parable to that that is being developed in 
Woods Cross and to the north. The area stands 
out in the general topography and character, 
the residential climate and so on is fairly uni-
form, irrespective of political boundary lines. 
·THE COURT: Do you see any chance 
of any substantial residential growth on the 
16 
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far side of the access highway? Will that di-
vide this town permanently? 
A. It ought to divide it. 
THE COUR'T: Permanently? 
A. Yes, and you will notice my land-use 
plan indicated that the residential growth 
should be on the east side of the limited access 
highway. That actually is almost, should we 
say, impervious to cross traffic, in fact more 
so than a railroad track. 
THE COURT : I'm very concerned in 
this lawsuit about this island that sits there 
in the middle of that thing. You see, there is 
a non-annexed area? 
A. Yes sir. 
THE COUR'T: Right in the middle of 
this town. 
A. Yes. 
THE COURT: Slaughter house. 
A. Yes. 
THE COURT: And stockyards and am-
munition depots. 
A. Islands in a municipality are, while 
they are not too common, in some instances 
they are of a very definite limitation. In Al-
buquerque, for example, there were 21 of 
them similar to this, and all contained cer-
tain obnoxious problems in the administra-
tion of the city, you just mustn't touch them 
so to speak, they are administrative so to 
speak and planning-wise they are certainly 
difficult. 
17 
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1THE COUR'T: Do you know of any 
p'lans to pull that area in the city? 
A. Well, I would say that the entire 
area would be better off, better served. I'm 
speaking now for that particular plan, I am 
not speaking of that particular plan, but of 
the total area, it would be better off, better 
served substantially, since policy come into 
the services of the city. It would be better 
served if it were in a municipality and not 
an island. 
THE COURT: Which would be the bet-
ter from a planning standpoint, to put that 
all in one town or make them in two towns? 
A. Oh, I think it would certainly be 
tragic to put them in two. You need a balance 
in the community. You need a balance of 
residential, commercial, and industrial to 
make an integrated community, and without 
that you just don't have a community that you 
and I would like to live in. You need that com-
bination. (R. 1117-1122) 
The Town's witness, ex-marshal Seth Larson, 
testified that he policed and patrolled the North 
Salt Lake area, including the disconnected portion 
during 1954 and 1956; that his services were re-
quired in the industrial area on at least one occa-
siqn to the Standard Oil Company. The witness fur-
ther testified to a "tremendous amount of traffic" 
on Cudahy Lane, which runs directly through North 
Salt Lake, and that large Western States Petroleuni 
vehicles traversed the area approximately twice 
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hourly. (R. 1126-1130) Cudahy Lane certainly 
serves the industrial area and makes direct connec-
tion to the Industrial Road on the west. ( Defen-
dant's Exhibit 12) 
The Postmaster testified as a witness for the 
town. The revenue of that post station increased 
from $4,908.30 in 19'52 to $11,940.00 in 1955, and 
it was indicated that 1956 would exceed $16,000.00. 
There were nine industrial patrons, one of whom, 
the third largest user, is the petitioner for discon-
nection, Western States Refinery Company. Indus-
trial mail constitutes 907o of the business conducted. 
(R. 1131-1135) 
·The 'Town pays to control fire in the disconnect-
ed area. In 1953, there were two fires, in 1954 three, 
in 1955 two and to May 1, 1956 five. 1The Town 
first paid Davis County $25.00 per fire and that had 
been raised to $50.00. (R. 1137) The ·Town clerk 
further testified to the following services rendered 
the disconnected area : 'The use of Cudahy Lane, 
(R. 1139-1141) the benefit of sodium vapor and 
semaphore 'lights, (R. 1141) water to Western 
States Refining, (R. 1142, 1143) contributions to 
mosquito abatement, (R. 1143, 1144) recreation 
and garbage co1lection. (R. 1145, 1146) The peti-
tioners contend, with particular reference to Stan-
dard Oil, that they make no use of these existent 
services, but the fact remains that the Town makes 
them available. 
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The witness, Rendell N. Mabey, testified on be-
half of the Town as follows: 
Q. How long have you lived in Bounti-
ful, Utah? 
A. I have lived here, real1y just out of 
the city limits of Bountiful, lived there ap-
proximately six years. I was born and raised 
in Bountiful and lived there until I was 15 
years of age. 
Q. In the past ten years have you seen 
any changes so far as development of the area 
is concerned? 
A. A great many. 
Q. Can you elucidate a few of them for 
us? 
A. I didn't get the question. 
Q. Can you tell us about a few of them? 
A. Well, the area, I think we are all 
familiar with the area. It's a growing area, 
very rapidly. A great many people have moved 
into the south Davis area and industry has 
come in. Homes are being built, shopping 
centers- just a general growth. 
Q. In your professional capacity, do you 
represent banking institutions? 
A. Yes. 
Q. Any in the Bountiful or south Davis 
area? 
A. I am a director of the Bountiful 
State Bank which has a bank in the Town of 
North Salt Lake. 
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Q. Have you had any discussion with 
the town pertaining to the location of that 
bank in the Town of North Salt Lake? 
A. Yes. 
Q. Is that bank in what is called the 
Walden Village? 
A. It's in the Walden Village. 
Q. And directing your attention to this 
map, do you recognize this as being a map 
of the general area- I call your attention to 
Highway 91 going here, Howard Street, rail-
road tracks, etc. 
A. Yes. 
Q. Would this be about the location of 
the bank, what we call annexation number 
four, here? 
A. Yes. 
Q. You say you had some discussions 
with the town board of North Salt Lake re-
lative to establishing that bank? 
A. That's correct. 
Q. Will you tell the court what they 
were and the purpose of them? 
A. Well, for several years the Bounti-
ful State Bank has felt that they would like 
to establish a branch in the vicinity of North 
Salt Lake. They felt that it was an up-and-
coming area and a bank would be needed 
there in a short time. Of course, you know 
under the law we couldn't establish a branch 
unless we were within an incorporated area, 
so we sought out the officers of the town and 
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requested that we be permitted to annex an-
nexation number four on the map to the town 
of North Salt Lake in order to establish a 
branch bank there. There were other discus-
sions had concerning location, but we felt 
that we preferred that location, and at the 
time it was not in the town of North Salt 
Lake, so it was at our request that we were 
annexed. 
Q. And what has your relationship been 
with the Town since you have been annexed? 
A. Very good. 
Q. And do you have any preference as 
to whether or not your bank stays within or 
without the incorporated limits of the Town? 
A. Well, when we established the branch 
bank we knew it had to be within the limits 
of the Town and as far as I am personally con-
cerned, I just as soon have it stay in the Town. 
Q. Do you have any opinion - have 
you been aware of any particular problems 
connected with the rapid growth and indus-
trial development out there as far as traffic 
is concerned and sanitation and various prob-
lems that might arise? 
A. Yes. We always have the sewer 
problem. We have the water problem, traffic 
problem as far as roads are concerned. Right 
now we are having a little difficulty with our 
sewer facilities. 
Q. Do you haYe any opinion as to wheth-
er or not it will be advantageous in solving 
those problems in handling it for that area 
to be within the limits of an incorporated 
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community which could work towards that 
end? 
A. There is no question but what in the 
future, if we are going to develop we are 
going to have to have some head or some or-
ganization to develop water and sewer, wheth-
er it's a town or the county, or whatever or-
ganization it might be. We've got to have 
sewer and water facilities. * * * (R. 1148-
1150) 
The residents of the Town are greatly incon-
venienced at times by the operations of the refining 
plants of petitioners for disconnection. The 'Town 
clerk testified: 
Q. During the time you have lived 
there, have you ever observed any pollution 
of the atmosphere; atmospheric po'llution? 
A. Yes. 
Q. Tell the court about it. 
A. Well, we have quite a variety of 
smells out there. It depends on who is operat-
ing what. 
Q. Are there any atmospheric pollutions 
from the Standard Oil Refinery? 
A. Yes. 
Q. 'Tell us a:bout that? 
A. Well, usually about two o'clock in 
the morning they have some kind of a fume 
that comes out of their smoke stacks that has 
a sulfury-choking effect. It's usually notice-
aole more in the early hours of the morning 
than during the regular working hours, or 
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easterly wind is just blowing our way at that 
time. 'The Western States, of course, also has 
quite a bit of pollution. It would hit the high-
er areas more so than where I live, from the 
Western States Refinery, and the sewer ditch 
there. When there is a west wind coming 
up there, it's very bad at that time. (R. 1166, 
1167) 
'The evidence shows that the Salt Lake Refin-
ing Company, a corporation operating in the discon-
nected area, contemplated additions to their plant 
and operation. To prepare for these they would re-
quire large amounts of fill dirt material and gravel. 
Such materials would be hau1ed over the streets 
of North Salt Lake and the 'Town has the expense 
of maintaining the street. This, regardless of the 
fact that Mr. Ayers, Chief Engineer, Salt Lake Re-
fining Company, contended that that would be a 
problem for the gravel hauler- since they, there-
finery, would purchase the materials on an "in-
place" bid and contract. (R. 1245, 1246) (Plain-
tiff's Exhibit D) In excess of 180,000 yards of ma-
terials would be hauled to the site. (R. 1253) Here, 
again, the Court was principally concerned with 
taxes- increased assessed valuation: 
THE COURT: What is this improv-
ment going to do to your assessed valuation? 
A. I'm sure it will raise it, but how 
much, I don't know. 
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'THE COURT: Can you give me an es-
timate of how much? 
A. How much it will raise the assessed 
valuation? 
ITHE COURT: Yes. 
A. No. I wouldn't be an authority on 
that at all. I can quote the newspaper as I saw 
it. It's several million dollars, approximately. 
( R. 1254, 1255) 
The next day the witness I. Dale Despain was re-
called to testify on behalf of the Town, the record 
shows: 
Q. Mr. Despain, his Honor inquired 
yesterday of what the cost would be of a mas-
ter plan which you have prepared for the town 
of North Salt Lake. Have you done some fur-
ther checking on that? 
A. I estimated the total cost to be over 
a period of years of that which was laid out 
a little in excess of $400,000.00. That would 
be of course spent as warranted over a period 
of years. 
Q. What would be the increase in mill 
levy, you think, under the present valuation? 
By that I mean the whole area. What would 
be required? 
A. If it were done over a period of 20 
years, it would increase the mill levy a pproxi-
mately two and a half mills. 
Q. Now, if this area of course were dis-
connected from the town and goes back to 
its original limits, would your plan be feasible 
for the town shown in this green area? 
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A. It would get up to the point of ques-
tionability on it because of the difference in 
the assessible property as a result of the sev-
erance. 
Q. In other words, the whole burden of 
it would fall upon the residents of the green 
area. 
A. 'That's correct. (R. 1255, 1256) 
'The terri tory detached is necessary to the Town 
for the present and prospective growth of the muni-
cipal corporation. 
STATEMENT OF POINTS 
POINT I 
THE COURT BELOW ERRED IN ITS FINDING 
THAT THE ALLEGATIONS OF THE PETITION WERE 
'TRUE, AND THAT JUSTICE AND EQUITY REQUIRE 
A SEVERANCE OF THE TERRITORY FROM THE 
'TOWN OF NORTH SALT LAKE. 
ARGUMENT 
POINT I 
THE COURT BELOW ERRED IN ITS FINDING 
THAT THE ALLEG~TIONS OF THE PETITION WERE 
TRUE, AND THAT JUSTICE A~D EQUITY REQUIRE 
A SEVERANCE OF THE TERRITORY FROM THE 
'TOWN OF NORTH SALT LAKE. 
In the determination of what constitutes jus-
tice and equity, the facts in each case, under well 
reorganized principals of lavv must to a very large 
extent determine the question. In re Chief Consoli-
dated Mining Co., 71 Utah 430, 266 P. 1044; Szcan-
son v. City of Fairfi~eld, 155 Neb. 682, 53 N.\V.2d 
90, 92. 
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Under Section 10-4-2, Utah Code Annotated 
1953 not only must the procedural requirements of 
the statute be complied with but justice and equity 
must require that the area be disconnected. As was 
said In re Chief Consolidated Mining Co., et al, 71 
Utah 430, 266 Pac. 1044: 
"Authority to disconnect any territory 
from the boundaries of an existing munici-
pality is based, not only upon a compliance 
with Section 771, but upon the further essen-
tial requirement 'that justice and equity re-
quire that such terri tory or any part thereof 
should be disconnected from such city.' 'The 
right to have property detached from the 
boundaries of an existing municipality has 
been before this court in at least three cases: 
Young v. Salt Lake City, 24 Utah 331, 67 Pac. 
1066; In re Fullmer, 33 Utah 43, 92 Pac. (2) 
768; Christensen v. Town of Clearfield, 66 
Utah 455, 243 Pac. 376. 
"This court, in these cases, determined 
the rights of the parties upon facts made to 
appear in each case. The court did not, nor 
could it attempt to enunciate any general or 
definite statement of a rule of law to be con-
trolling under other or different facts than 
those made to appear in the particular case 
under review." 
In the case of In re Peterson, 87 Utah 144, 48 
Pac. (2) 468, it was held, quoting paragraph eleven 
of the sy lla:bus : 
"In proceedings for detachment of pro-
perty from town, facts that land in question 
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enjoyed police protection from town, benefits 
of supervision and control of public water 
works and power plant by town, and that 
town maintained streets adjoining petition-
ers' property, held proper subjects of judi-
cial inquiry, since such rna tters had direct 
bearing upon whether property should have 
been segregated from town.'' 
While these are factors to be considered in de-
termining whether the area in question should be 
disconnected from the Town, it is submitted that 
the court should keep in mind how cities grow and 
develop. 'They are not able in the beginning to pro-
vide every service to the full extent that may be 
found necessary and desirable, but extend the serv-
ices as the revenue and facilities available justify. 
For example, the fire department of a town gener-
ally starts with a fire truck and a volunteer crew 
and grows into the well-staffed and well-equipped 
departments which protect some of our larger cities 
today. In fact, very often the very reason for form-
ing a municipal corporation is that the services 
needed in an area which have not been furnished 
will be provided. It has also been held that the fu-
ture prosperity and well-being of an area are to be 
considered. In the case of Collins Y. Tozcn of Critten-
den, (Ky.) 70 S. W. 183, quoting from the syllabus, 
we find: 
"A finding that a failure to annex cer-
tain terri tory to a town would rna terially re-
tard its prosperity and that of the owners 
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and inhabitants of the territory sought to he 
annexed could not be disturbed on appeal, 
where it appeared that the only depot was lo-
cated in the territory sought to be annexed, 
that the people of the town were dependent 
thereon for shipping of their freight, passen-
ger travel, and their mail, and that there 
was no sidewalk from the town boundary to 
the depot, though one was necessary." 
Likewise in the case of Park, ,et al v. Coving-
ton, (Ky.) 218 S. W. 986, evidence was held suffi-
cient to justify annexation where: 
" * * * the evidence makes it clear that, 
if the annexation does not take place, the in-
habitants of the surrounding territory will 
'be denied many governmental privileges which 
they would otherwise enjoy, and that this 
will deter others from locating in that vicin-
ity thereby postponing the development of the 
surrounding territory and the terri tory in 
question, preventing its enhancement in price, 
and thus necessarily retarding the prosperity 
not only of the city, but of the owners and 
inhabitants of the territory sought to be an-
nexed." 
In a similar vein see In re Chief Consolidated 
Mining Co., et al, supra, where even though the evi-
dence was to the effect that few municipal improve-
ments, if any, were within the area described in the 
petition sought to be annexed and it was not shown 
that the municipality had constructed sidewalks or 
maintained electric lights, sewers or other so-called 
municipal improvements, the court permitted the 
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annexation of mines located near the boundaries of 
a town because of the benefit to the mine owners 
conferred by the employees of the mine having the 
town in which to live. In that connection the court 
said: 
• "
1The undisputed testimony respecting 
the municipal benefits by way of municipal 
improvements such as above enumerated and 
as found by the court on any of the areas are 
not alone sufficient, in our judgment, to deny 
the petitioners their claim for severance of 
the areas from the boundaries of the munici-
pality. Should the words 'municipal benefits,' 
as used in our decisions, under the facts ap-
pearing in the record, be confined to the nar-
row limits insisted upon by the petitioners? 
We think not. The statute is that the court 
shall decree a severance when justice and 
equity require it to be done. In the determina-
tion of what constitutes justice and equity, 
the facts in each case, under well-recognized 
principles of the law, must, to a very large 
extent, determine that question." 
Our research tells us that Nebraska and Utah 
are the only jurisdictions having "justice and equ-
ity" statutes as such. However, where, as here, the 
statute designates no specific grounds upon which 
exclusion may be granted, there is vested in the 
court a discretionary power. This is not an absolute 
discretion, but depends upon a judicial determina-
tion whether justice and equity require that the 
land be detached. The petitioners here very ably and 
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with great stress, contended in the court below that 
they were amply sufficient in and to themselves 
and did not need, nor desire, municipal government, 
and that they received no compensating benefits 
therefrom. In the eyes of justice and equity, such 
contentions will not suff_ice to require their lands 
be detached. The wishes of your petitioners cannot 
be paramount where, as the evidence relates, reten-
tion of the territory promises the greatest dev.elop-
ment and is to the greater public interest. Of no 
more value is the expressed conclusion of the court 
'below to the effect that the city could not retain 
the properties within its limits for the purpose of 
taxation. Speaking of such issues, the Supreme Court 
of South Dakota had this to say: 
"Appellants lay great stress on the fact 
that they do not need or desire municipal 
government in the territory and that there are 
no compensating 'benefits. It cannot 'be serious-
ly questioned that if retention of the terri-
tory promises the greatest development and is 
in the public interest the wishes of petitioners 
are not paramount. As thus aptly expressed 
in Henrico County v. City of Richmond, 177 
Va. 754, 789, 15 S. E. 2d 309, 321: 'As long 
as he lives in an isolated situation his desire 
for lesser services and cheaper government 
may be acquiesced in with complacency, but 
when the movement of population has made 
him a part of a compact urban community, 
his individual preferences can no longer be 
permitted to prevail. It is not so much that he 
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needs ;.d~ city government, as it is that the 
area ir. which he lives needs it.' Appellants 
do not now enjoy the same benefits that the 
inhabitants of the platted part of the city 
enjoy, and the city attorney concedes that 
there is an obligation to the appellants to ex-
tend within a reasonable time the usual and 
ordinary benefits incident to the needs of a 
municipality. It was shown that the city pro-
poses to extend its water mains and other 
municipal services to the territory in question. 
As we have already observed, the tracts de-
scribed in the petition were annexed as a part 
of the area known as the Canyon Lake Area 
and that shortly thereafter appellants insti-
tuted the present proceeding. We think that 
the court below was right in holding that the 
city is entitled to a reasonable time in which 
to make available to the terri tory the usual 
city services and that petitioners cannot now 
assert that having derived no benefits they are 
taxed solely for the benefit of others and that 
the city seeks to retain their properties within 
its limits for the purpose of taxation." Eng-
land v. Rapid City, 40 N.W.2d 399, 401. 
The issue must be resolved to the best interest 
of the public and in such manner as to permit the 
establishment and continuing existence of an inte-
grated community with a proper balance of resi-
dential, commercial and industrial co-existence such 
as makes for desirable facilities for living. An un-
sonscionable burden would be placed upon the resi-
dents of Salt Lake City, Ogden, Provo, and many, 
many other healthy and growing municipalities of 
the state were their supporting industries permit-
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ted to disconnect themselves· and wi ~hdraw their 
contributions to proper government. Which prece-
dent will this cause establish? We think that the 
better and generally accepted rule is that the detach-
ment of land from the corporate limits of a city 
should be denied where such detachment would en-
hance the difficulties of city administration and 
would lessen the availability of contiguous areas 
for urban use. Jones v. City of Chadron, 156 Neb. 
150, 5'5 N.W.2d 495. 
In closing may we again point out to this Hon-
orable Court that the residents of this entire area 
are now 'benefited by services rendered them per-
sen tly - or which can be furnished in the foresee-
able future - if the Town's p1anned existence is 
permitted. They are endowed with: 
An adequate water system. (R. 981, 
1142, 1143) 
Water sufficient for fire protection. (R. 
982, 987) 
A police department. (R. 995, 996) 
Street and traffic lighting. (R. 1141) 
Banking facilities. (R. 1149, 1150) 
Roads and road maintenance. (R. 1245, 
1246, 1057-1063) 
Post Office facility. (R. 1131-1135) 
Mosquito abatement. (R. 1143, 1144) 
Garbage collection. ( R. 1143) 
Recreation areas. ( R. 1144-114'6) 
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They have been offered: 
Sewage disposal. ( R. 987-989) 
A fire station and department. (R. 992) 
Experience teaches and common sense tells us that 
the goal of better living is guarded only by obstruc-
tions placed there by man for want of progress. 
The Town puts up with odors, gasses, (R. 1166, 
1167) traffic, (R. 1126-1130) and fires (R. 1137). 
Justice and equity should require the industries to be 
placed within the Town. Certainly the persons who 
built 71 homes, established 26 commercial businesses 
and commenced 12 new industries between 1952 and 
1956 (R. 1082) because of the general growth of 
the community should not be penalized for want 
of the cooperation of those who in this cause seek 
disconnection. 
'~The reasonableness of excluding terri-
tory from a municipality is not determined 
with respect to the power of taxation." Mc-
Quillin Municipal Corporatiom, 3rd Edition, 
Volume 2, Section 727, page 337. 
CONCLUSION 
The holding of the Court below should be re-
versed and the Petition set aside. 
Respectfully subn1itted, 
HANSON, BALDWIN, & ALLEN 
WALTER L. BUDGE 
Attorneys for 
Defendant and Appellant. 
520 Continental Bank Building 
Salt Lake City, Utah 
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